State of Hawaii
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Boating and Occan Recreation
Honolulu, Hawaii

February 12, 2016

Board of Land and Natural Resources
State of Hawaii
Honolulu, HI

Administrative Enforcement Action Against Mr. Joc R. Waldvogel for
Engaging in Illegal Commercial Operation on
Hanalei Bay Ocean Waters and Lands Adjacent Thereto

Summary:  This submittal requests that the Board find Mr. Waldvogel in violation of Hawaii
Administrative Rules (HAR) § 13-256-39: Business or commercial activily within
Hanalei Bay Ocean Walters and lands adjacent thereto, without prior approval ol
the department, and recommends that the Board assess an administrative fine ol
five thousand dollars ($5,000.00) pursuant to Hawaii Revised Statutes (FHRS) §
200-14.5.

Date of Incident: May 6, 2015

Against: Mr. Joe R. Waldvogel
P.O. Box 339
Anabhola, HI 96703

Location of Incident(s): Hanalei River, Kauai

L INTRODUCTION:

Mr. Waldvogel’s illegal commercial activity in and around Hanalei Bay ocean waters has been
observed by Division of Boating and Ocean Recreation (DOBOR) staft and other permitted
commercial operators on several occasions. Mr. Waldvogel was notitied several times that his
commercial activities required a permit for the area, he therelore had full knowledge of the
existing permit requirements before being cited for violation of DOBOR rules. As exemplified
below, Mr. Waldvogel repeatedly conducted illegal commercial activity despite being on notice
of existing permitting regulations in the area and being verbally teld that he is required to obtain
a permit in order 1o conduct commercial operations in Hanalei Bay. Based on the analysis
below, DOBOR staff recommends that an administrative fine of five thousand dollars
(8$5,000.00) be levied against Mr. Waldvogel.

Item J-1
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11, FACTUAL BACKGROUND

Mr. Waldvogel was positively identified as the violator by his social security number and
passport by Division of Conservation and Resources Enforcement (DOCARE) stalf, and witness
statements as well as photographic evidence was obtained of his unlawful activity and is
contained in the DOCARE citation report attached hereto as Exhibit “A.”

The following timeline is presented to summarize the incident that took place on May 6, 2015
pertaining to the alleged violation of HAR § 13-256-39 by Mr. Waldvogel as well as subsequent
events in which Mr. Waldvogel was witnessed illegally conducting commercial operations
without a permit.

May 6, 2015:

Mr. Waldvogel was conducting commercial vessel operations under the name “Bali Hai Tours”,
vessel HA 1783 CP (“Kokua Kai™), without a valid commercial use permit issued by the
department and was cited by DOCARE, Kauai Branch.

May 14, 2015:

DOCARE, Kauai Branch received complaints from the permitted commercial vessel operators
regarding the alleged unpermitted tours operating in Hanalei Bay, Kauai, and witnessed Mr.
Waldvogel operating a commercial vessel under the name of “Bali Hai Tours”, vessel HA 1783
CP (*Kokua Kai”), without a valid commercial use permit issued by the department.

May 15, 2015:

DOCARE, Kauai Branch witnessed Mr. Waldvogel operating a commercial vessel under the
name of “Bali Hai Tours”, vessel HA 1783 CP (“Kokua Kai"), without a valid commercial use
permit issued by the department.

July 29, 2015:

DOCARE, Kauai Branch witnessed Mr. Waldvogel operating a commercial vessel under the
name of “Bali Hai Tours™, vessel HA 1783 CP (“Kokua Kai”), without a valid commercial use
permit issued by the department.

III. REGULATORY AUTHORITY FOR ENFORCEMENT

A. Applicable Hawaii Administrative Rules
1. Rule Violated:

HAR § 13-256-39(b)(5) prohibits unpermitied commercial activity: No commercial vessel shall
load or unload passengers in Hanalei Bay ocean waters or the lands adjacent thereto without a permit
issued by the department and approval by the County of Kauai. All vessels authorized to load and
unload passengers in Hanalei Bay ocean waters or the lands adjacent thereto shall travel to and from
the beach only through a designated ingress/egress zone
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2. Relevant Definitions:

HAR § 13-230-8 defines “Business™ as: “all professions, trades, occupations, and callings carried
on for a profit or livelihood, every kind of commercial enterprise, and the operation of games,
machines, or mechanical devices.”

HAR § 13-230-8 defines “Commercial activity” as “the use of or activity for which
compensation is received by any person for goods or services or both rendered to customers or
participants in that use or activity. Display of merchandise or demanding or requesting gilts,
money, or services, shall be considered a commercial activity.”

HAR § 13-230-8 “Vessel carrying passengers for hire” means any vessel which is used for the
carriage of any person or persons for a valuable consideration whether directly or indirectly
flowing to the owner, charterer, operator, agent, or any person who has a liecn on the vessel.

B. Administrative fines authorized for violations of HAR § 13-256-39

HAR § 13-230-4(b) provides that “the board is authorized to set, charge, and collect
administrative [ines and to recover administrative fees and costs, including attorney’s fees and
costs, or bring legal action to recover administration fines, fees and costs, including atlorney’s
{ees and costs, or payment for damages or for the cost to correct damages resulting from
violation of subtitle 8 of title 12 or any rule adopted thereunder in accordance with section 200-
14.5, Hawaii Revised Statutes. LEach day or instance of violation shall constitute a separate
offense.”

HRS § 200-14.5(a) General administrative penalties, also affirms the Board’s discretion to levy
administrative fines: “Except as otherwise provided by law, the board is authorized to set,
charge, and collect administrative fines and to recover administrative fees and costs, including
attorney's fees and costs, or bring legal action to recover administrative fines and fees and costs,
including attorney’s fees and costs, or payment for damages or for the cost to correct damages
resulting from a violation of subtitle 8 of title 12 or any rule adopted thereunder. Each day or
instance of violation shall constitute a separate offense.”

HRS § 200-14.5(c) sets the fine limits for all violations not involving pollution of the waters of
the State as follows:

(1) For a first violation or a violation beyond five years of a previous violation, a fine of not
more than $5,000;

(2) For a second violation within five years of a previous violation, by a fine of not more than
$10,000; and

(3) For a third or subsequent violation within five years of the last violation, by a fine of not
more than $15,000,
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IV. APPLICATION OF LAW AND RECOMMENDED FINE

A. Mr. Waldvogel’s actions fall under HAR definitions and are therefore subject to
administrative action.

Based on the definitions in DOBOR administrative rules, Mr. Waldvogel was clearly engaged in
“commercial aclivity” when loading and unloading passengers in Hanalei Bay. Additionally,
witness stalements taken by DOCARE in Exhibit “A” further establish that Mr. Waldvogel was
unlawfully operating a vessel in a commercial capacity and acknowledge that Mr. Waldvogel
was paid for the service of providing a tour, which clearly {alls within the regulatory definitions

ol “business”, “commercial activity”, and “vessel carrying passengers lor hire” as described
above.

B. Mr. Waldvogel did not comply with HAR requirements and restrictions.

Mr. Waldvogel did not receive prior written approval from the department nor did he execute an
agreement with the department to operate commercially within Hanalei Bay walers. Mr.
Waldvogel was witnessed by DOCARE stalf unloading passengers without a valid commercial
use permit in Hanalei Bay on multiple occasions and therefore violated HAR § 13-256-39.

C. Criminal action against Mr. Waldvogel for violation of HAR § 13-256-39 doces not
preclude administrative action.

Mr, Waldvogel is being tried in a criminal suit concurrently with this administrative action. HRS
§ 200-14.5(d) states that “Any criminal action against a person for any violation of subtitle § of
title 12 or any rule adopted thereunder shall not preclude the State from pursuing civil legal
action to recover administrative fines, [ees and costs, or damages against that person. Any civil
legal action to recover administrative [ines, fees and costs, or damages [or any violation of
subtitle 8 of title 12 or any rule adopted thereunder shall not preclude the State from pursuing
any appropriate criminal action against that person. All fines, fees and costs, or damages
recovered by the department under this section shall be deposited in the boating special tund.”

D. Maximum fine authorized by Statute

Pursuant to HAR § 13-230-4(b), “[e]ach day or instance of violation shall constitute a separate
offense.” As evidenced by the attached DOCARE report, Mr. Waldvogel was observed on
multiple occasions over an extended period of time conducting unauthorized commercial activity
in violation of HAR § 13-256-39. The maximum fine for Mr. Waldvogel’s violations, as
authorized by HRS § 200-14.5(c), could therefore be in excess of $15,000.00. However, as only
one citation was issued, DOBOR staff recommends that only the maximum fine for a single
violation as set by HRS § 200-14.5(c) be levied at this time.

There are no mitigating factors that DOBOR staff believes would justify a lesser fine than the
maximum fine for a single violation. In this instance, Mr. Waldvogel had full notice of the
applicable regulations and chose Lo violate them on multiple occasions even after he was initially
cited for unpermitted commercial activity. DOBOR staft believes that unless there are
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consequences for violating RS and HAR provisions, people do not have an incentive (o abide
by the rules and directions of Harbor Stall. In order to send a strong message and curb present
and future violations of the rules, the recommendation [rom DOBOR stafT is to issue a [ive
thousand dollar ($5,000.00) penalty to Mr. Waldvogel.

V. RECOMMENDATIONS

DOBOR respectfully requests that the board:

1. Find that Mr. Joe R. Waldvogel committed an administrative violation of AR § 13-
256-39.

2. Issue a five thousand dollar ($5,000.00) {ine, in accordance with RS § 200-
14.5(c)(1), to Mr. Joe R. Waldvogel for violation of HAR §13-256-39,

Respectfully submitled;,'/

IEdward R. Underwood
Administrator

Attachment: LExhibit A — Citation dated 5/6/2015

APPROVED FOR SUBMITTAL

tel (e

Suzanne D."Case
Chairperson
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INVESTIGATIUN # I oisTRICT LEAD INVESTIOATOR KLY BERURT
15-0238: 1A East Dislricl Robnil Rushitoh [%X]¥os | }No
DATE I TIME REPORTED " LOCATION CLASSIFICATION CONNECTING HEPORTIS)
S/6/015 000 AM Hanalei (iay Commercial Use Parmit

Aeporl Type: [ ] Conlinuation of Repon [ 1 Supplementy | ) Follow Up

DnlefTime Written:
Written Hy: Aushforih, Rolert

Report

ASSIGNMENT/ARRIVAL: | am a Conservalion and Resources Enforcament Ofticer wilh the State of Hawai's, Dopartment ol Land and
Natural Resources (DLNR), Division ot Conservation and Hesources Enforcement (DOCARE). | was assigned by my field supeyvisor lo
work the Hanalei Bay area regarding complaints about commercial vessel aclivity without a permit. | arrived on scene on May 6, 2014 al
about 0930 hours, On this date the subject operating under the name *Bali Hai Tours” was eied by ancther officer. Reports came in that
he was still operating. | arrived again on May 14, 2015 at about 0830 hours to mest with the operalor and passengers.

INITIAL OBSERVATIONS: On May 14, 2015 at about 1137 hours | ohserved, using 10x50 binoculars, a vessel Iooking exacily like the
vessel Kokua Kai (HA-1738-CP) operated by Joe Roby WALDVOGAL under Ihe business name Bali Hai Tours entenng Hanalei Bay. |
recognize the vessel bacause il was the same one Officer INGRAM cited on May 6, 2015 for illegal commercial activities; enlering Hanalei
Bay. Al aboul 1147 hours lhe vessel entered the mouth of the Hanalel River and confirmed to be the power vessel "Kokua Kai”. On
board ihe vessel was J. A. WALDVOGAL at the helm, he same crew member he used before and six passengers.

SCENE: Hanalei Bay, Hanalei River, unencumbered stale land and ihe privale property owned by Palricia W. SHEEHAN Trust, TMK#
550010020000. See atlachment #1 and #2 showing aerial views of the area.

VIOLATION: 13-256-3 Commercial operator permit requirements. That section reads n part "{a) All operators of commercial vessels,
waler cralt or water sports equipment shall apply for a commercial operator permit to be 'ssued by the department.” | am uncomiortable
using this section because it only raquires an operator to apply for a permit and Mr. J. R. WALDVOGAL did apply for a permit according lo
Joe BORDEN, the Kaua dislrict boating manager.

Sectlon 13-256-39 (b) (5) Manalei Bay ocean walers, general restrictions reads "No commercial vessel shall load or unload passengers in
Hanalel Bay ocean waters or the lands adjacent thareto witholit a permit Issued by the depariment and approval by the County of Kauat,
All vessels authorized to load and unload passengars in Hanaiei Bay ocean walers of the fand adjacent thareto shall travet to and from
the beach only through a designated ingress/egress zane." The vessel "iKokua Kal" has been observed, by this officer, loading and
unioading passengers from adjacent lands and continued to do so after being ciled.

INVESTIGATION:

May 6, 2015:

i joined by other DOCARE officers to investigate lllegal commercial vessel activity at Hanalei Bay. At about 1145 hours, using 10x50
binoculars, | observed a vassel mesting the descriplion of a suspect vessel In the bay coming from the ocean. It came from the Na Pali
Coast side of the bay. When it came closer | was able lo confirm it was the vessel “Kokua Kai." There were eight people on board. The
operatar later identified as J. B, WALDVOGAL, one crew member later sdentified as Matthew MARCUS, and six passengers. The vessel
pulled up to a dock affixed to unencumbered state land adjacent to property owned by Patrcia W. SHEEHAN Trust. The operator and
crew member exited the vessel Inte the water and manually maneuvered the vessel to the dock whera it tied up and six passengers
offloaded. DOCARE officer O. INGRAM approached the operator and the other officers inlerviewed the passengers and crew member.
The officers interviewing the passengers were able to get statements that they had paid to take a tour of the Na Pali Coast on board the
vessel “Kokua Kai.” Officer O. INGRAM cited J. R. WALDVOGAL under the section 13-256-3 Commercial operalor permit requirements,
A passenger told officer DONOHUE that he paid $169.00 a head for the tour.

{
-
Aushforth, Robert | 83 oeer X Zo5 / 1040 ¢ P4
Officer Badge No. Date / Time ¢
Narrative Heport Page 1ol 7 A
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INJESTIGATIN § DIEHCT LEAD INVESTIGATON KEY REPORT

19-0231: KA Lozt Bistrict Robon Busidonh [ JYus {X]No
DATE/ TIME HEPORTED LOCATION CLASSIFICATION CONNECTING AAEPORT(S)
516/2015 B 00:00 AM Hanalai Bay Commercial Use Pormit

Report (Continued)

May 09, 20135:

An arlicie in The Garden sland nowspaper, wrillen by Briltany Lyto, quoted Joo LICONA also known as Joa WALDVOGAL, as lollows:
"My tourists gave as little information as possible, gol oul of he boat, wenl lo their cars and left without ever paying their bill for their 1our.*
The aiticle goes on saying that he charges $130.00-a-head. "So basically I'm out of business because now lhe vendors who book the
tours for 30 perceni won'l book me anymore because they went to tho lour de sk and complained about their tour.” He also admits in the
articlo that he knows he needs a permit and does not have one. A copy of the entire arlicle is attached. (see Affachment #3),

May 14, 2015

Reporis wera coming In thal the vessel “Kokua Kai” was stil operating in violation of our rules. |, Oflicers DONOHUE, TANAKA, and
FERNANDEZ responded to the complaini. | observed the vessel in the Hanalei Bay coming in from the ocean at around 11:33 hours. At
around 1145 hours il entered the Hanalei River and tied up to the dock at around 1148 hours. Alter the passengers offloaded |
approached the operator of the vessel who identified him sell with his Transporiation Worker Identification Card (TWIC) and his U.5.
Merchant Matiner Cradenlial as iollows.

Namo: Joe Roby WALDVOGAL
Addross: P.0. Box 339

Anahola, H! 96703
DOB: Aug 4, 1958

The six passengers were idenlilied by oflicers TANAKA and FERNANDEZ as follows:

Name: wr. Robin SNOW and Ms, Charmaine WHELAN
Phit 780-742-5506
Address: 105 Lalfont Pl
T9KZ91 Fort McMurray, Alberla Canada
Name: Tim LAUSCHER and Holly LYND
Address: P.O.Box 73
Walton Park
Albaria, Canada
Name: Brian HUGHES and Carrie HUGHES
Address: 101 Carson Pl

Fort McMurray, Alberta Canada

Alter obtaining Mr. WALDVOGAL'S identification and before citing him | appraached a tew of the passengers and asked them how much
ihey paid for the tour. They all said “nothing.” | asked WALDVOGAL whal was going on. He said that after being cited he contacted the
operator of the power vessel "UFO,” a legal commarcial operator, if he could take the passengers he had booked. Being unable to find
anyone to ake the passangers he had boaked for his tour, he took them out free of charge. | then approached the passengers again and
asked a few more questions. They were not forthcoming with any information other than they did not pay. One woman said to taik to her
husband ant one man said his wife made the arrangements. | pushed ane man a little further asking him how that is possible, you have
to book the tour in advance with a credit card? He hesitated and left me 1o approach WALDVOGAL to ask him. The passengers and
operators were now all logether and | again asked the question. A few were now willing to give more information. One man said yes they
had booked with a credit card but stil insisted that they were riot charged.

Rushforth, Robe N 83 Sep— 2 2015 /1010 pea
4

Officer ) ¥ Badge No. Date / Time
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INVESTIGATION o IS RHIL S LEAD INVESTIGATOR KEY HEPONT

15:0231- KA 1205t [ drict Fobert Rushiorth [ 1¥Yes [X|}No
DATE 1ML HEPORTED LOCATION CLASSIFICATION CONNECTING REPORT{S,
5/61201% (' 00:00 AM Hanoloi Bity Commaorcinl Use Parmil

Report (Continued)

| askod Mr, WALDVOGAL how far out he hooks his tours. He said two weeks. | said you're going to lake people out free for two weoks,
He sairdl he cauld not de this for long sinco he had to pay SHEEHAN,

At about 1424 hours | contacled Steven BAPTIST, owner of the vessel named "UFO." | asked him if WALDVOGAL had contacted him to
make arrangements for the peoplo he had booked for his tour to go on his vessel instead. Mr. BAPTISTE said he had not. Even it he hac
he would not help him, BAPTIST said WALDVOGAL has been operating for the past five years, when is this going fo slop.

May 15, 2015:

Al aboul 1120 hours | cbserved the vessel *Kokua Kai®, HA-1738-CP entering Hanalei Bay. The vessel entered Hanalei River al aboul
1134 hours. On board were three passengers, one crew member and an operator. | recognized the operator as WALOVOGAL. The
vessel proceeded lo a dock affixed to unencumbered stale land and submerged lands within the river adjacent lo property ownad by
Patricin W. SHEEHAN Trusl. There the vessel secured 1o the dock and olffloaded its passengers. Reler to the atlached photographic
reporl showing a pholo of the vessel enlering the river.

May 21, 2015:

Al aboul 1135 hours | observed 1he power vessel 'Kokua Kai' in the bay proceeding lo shore. The vessel entered the Hanalei River al
about 1151 hours with six passengers, one crew and one operator | recognized as WALDVOGAL. The vessel proceeded to a dock
aifixed to unencumbered state land and submerged lands within the river adjacent 1o property owned by Palricta W. SHEEHAN Trusl.
There the vessel secured 1o the dock and offloaded its passengers. Refer to Ihe aitached pholographic report showing a photo of the
vessel entering the niver.

May 23, 2015,

At about 1205 hours | saw “Kokua Kai" headed in at the half way point in Hanalei Bay. “Kokua Kai" was towing another grey inflatable
vessel displaying HA-7372-G a! the bow of the vessel. The vessel being towed had seven people onboard. It appeared six were
passengers, ane was the operator. When they got close to shore near the mouth of the Hanalet River, and where it was shallow, the tow
line was cast off and the vessel being towed was manually pushed to shore where the passengers were offloaded along with numerous
plaslic bags. The way the bags ware being carried and the impression the contents made through the bag led me {o believe they
contained camping gear.

"Kokua Kai” continued to the mouth of the river. When it got very shallow the crew member and four male passengers got out to push the
vessal. When the vessel had enough water {o use its outboard engines the crew member got back in and the four male passengers
walked to shore. | then photographed the vessei entering the river. | recognized the cperator as WALDVQGAL. Two of the men walked
in my direction. When they got ashore | had a chance lo ask them where they were irom. One was from Spain and tne other was from
Venezuela. Refer to the atlached photographic report shawing a photo of the vessel entering the river. Four passengars were offloaded in
Hanalei Bay prior to entering the river and iwo were ofiloaded at the dock altached to unencumbered state land adjacent {o the
SHEEHAN properiy.

May 28: 2015:
t check the Department Commerce and Consumer Affairs (DGCCA) website for Bali Hai Charters and found the following:
Trade Name: Bali Hai Chanars
Status; Expired
Purpose: Motorized Commercial Boat Tours Originating From Hanalel River, Kauai
Expiration Date: Sep 27, 2010
Registration Date: Sep 28, 2005
Fegistrant: Hanalel River Enterprizes, Ine
Agent Name: Michael Guard Sheehan (see Altachment # 4)
Rushiorth, Fobe J~ 83 Sepr X 2015 / 16/0 HE S
Ofiicer { v Badge No. Date { Tima I
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INVESTIGATION & oIsTRcT LEAD INVESTIGATOR KEY REPORT

190238 KA Eas! Dislricl Roboi Aushloth [ 1¥Yus [X]No
DATE/ 1IN HEPORTED LOCATION CLASSIFICATION CONNECTING REPORT(S)
5/6/201h 11:00-00 AM Hanafel Bay Cammercial Usa Perrmit

Report (Continued)

| checked the Balf Hai Tours websiie and found the following:

« They provide snorkel gear, snacks and drink at no extra charge (see Altachment #5}

+  Photo showing "Kokua Kai" filled with passengers displaying 1= old pleasure {non-commergial) ragistration numbers. (see
Altachment #6)

Six other pholos showing "Kokua Kai" filled with passengers along live Na Pali Coasl. {see Attachment #7)
“Bali Hai Tours is a family-owned company..." (see Altachmen! #8)
“Tha following will be available free of extra charge...” (see Attachment #5)

Under "Want a customized cruise?" link, the following information is given. "Costs can be estimated as {ollows... (see Aftachment
#9}

Starling at $1200
Add $25 to slandard cost/passenger
6 passanger maximum

Please add: State tax, 4%
Add $50 for each extra ¥: hour on the ocean

Specialty lood requests: Cost dictated by market price (se¢ Aftachment #5}
We require 72 hour nofice tor any requesls beyond our standard snacks and beverages. You are of course, welcome o bring
your own ai no exira charge.”

» “Adiscount is available for those booking online." (see Attachment #10)
» An additional discount for military and first responders ID also available. Bring your professional ID la the departure location.”

s A map showing the departure localion, with a red X, is the propeny owned by Patricia W. SHEEHAN Trust also known as the
boat yard. (ses Attachmeant #11)

» A lfink lakes one to the Kauai Boal Enlerprises page. On that page it mentions Joe LICONA-WALDVOGEL. There is aiso the
following paragraph. ABOUT BALI HAI TOURS Kauai Boat Enterprises also owns and operates Bali Hai Tours- a small-scale,
low impact sco-boat tour and private charter company oifering inlimate, customizable laurs of the Na Pali Coast and all of
Kauai's navigable waters. Bali Hai Tours is happy to be celebrating 25 years of service to the residents, visitors and business of
Kaual and perfect safety record." (ses Attachmeant #12}

Found the following tripadvisor raviews of Bali Hai Boal Tours

Reviewed April 16, 2015 (soe Attachment #13)

"My lamily and | are yearly visitors o Kauai. We have gone out twice with Joe and Matt! We loved it so much back in 2011 we had 10 go
again in 2014 with new family members...”

Reviewed July 10, 2013 (see Attachmenl #14)

“Joe of Bali Hal Tours gave us an amazing lour of the Napali Coasl. His boal is a Zodiac which holds only about 8 people per tour so it is
intimate and personalized. Very competively priced as well.

Aushlorth, Robert Z 83 Sepr 1. 2015/ 1010 HES
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Narsative Heporl Pane 4 of 7
Dwision ot Consarvabon and Resaurces Enforcrment



State'of Hawaii | Department of Land and Natural Resources | Division of Conservation and Resources Enforcement

INYEGTIGATION # DISTHICT LEALINVESTIGATOR KEY HEPOUT
15-02401CA Lot District Hobet Ruzhiorth [ |Yes | X|No
DATE / 1IME REPDHTED LOCATION CLASSIFICATION CONNECTING REPDRAT(S)
SAL0 15 1:00:00 AM Hanalui Boy Cuamnoicinl Use: Permit

Report (Continued)

Jung 4, 2015
1recewed an e8-mail rom Leslis Milnes with the county of Kauai, The county had surveyed the Sheehan land and found unencumberol

slato land betwoen Patricia Sheshan's property and the Hanalei River. It also shows (hal the pier used by "Kokua Kai”, HA-1738-CP 1s
allachee 1o unencumbered stale land. See attachments for additional informalion, (ser Attachment #15)

July 29, 2015:
At nbout 1130 hours | abserved the vessel “Kokua Kai*, HA-1738-GP entering Hanalei Bay. Tha vessel enterod Hanaloi River al aboul

1136 hours. On board were five passengers, ane crew membar and an operator. | recagnized the operator as WALDVOGAL. The vessel
proceeded to a dock aflixed to unencumbered stale land and the submerged lands within the river adjacont 1o property owned by Palricia
W. SHEEMAN Trust, Thera the vessel secured to the dock and offleaded its passengers at about 1141 hours. Refer to the atlached
pholographic reporl showing a photo of the vessel enlering the river.

Augusl 6, 2015:
I checkad Bali Hai Tours websile and lound that the “reserve your seal{s)" link was now aclive. That link directed me to their booking

page. It shows dales, seals available and pricing. I's $175 per adull and $110 for each chlld. Feler lo the altachmenls for a copy ol the
page. (see Altachment #16)

Auqust 26, 2015:
{ oblained a copy ol Oficer Ingram’s repon 15-0233-KA regarding the cilation 1ssued to Joe R. WALDVOGAL, aka Joe R. LICONA. In this

report there were five supplemental reports by officers taking statements from passengers who were taken out an a paid tour on May 6,
2015

Officer DONOHUE interviswed:

Name: Cherie SWEENEY
Address: 29 James Ad. Corrimal, NSW 25618
Telephone # {Ausiralia). 0414776695

Witness Statement:
She was referred to the *Kokua Kai" by the cencierge at the Cliffs in Princeville. The concierge booked the tour for her and she

paid $169 by credit card for the tour. She arrived al the Hanalei River at 0700 hours an departed from the river at about 0715
hours. The boat tour cruised along the Na Pali coast and past the open celling cave; they snorkeled off tunnels beach lor about
45 min, ate a snack and returned to the same location up the Hanalei river at about 12:30 hours.

Diticer TANAKA interviewed:

Name: Linda KENNETH
Address: 338 Peso Halcon Sa, Clemente CA

Wiltness Statement:
They had not paid for the tour yel. She saw a brochure for the tour. They got on the boat here (Hanalei).

Rushforth, Fobert 83 Sepr 2, 2015/ 1916 /90
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DATE { 1AL REPOATED LOCATION L CONNEC|ING HEPDRT 5}
5162014 § 00:00 AM Hanalot Bay C

Report (Continued)

Fiold Supevisar ADDINGTON interviewed crew mer \l
Name Malthew MARCUS

Addross: P.O. Box 339 Anahola HI 96703

Phono #: (808) 561-1926

Crew Member Staterment:

He was employed as a crew membar Jor Bali Haoi Kokokua Kai. States ho came in and sot up the vessel lor & tour, Slales thuy
did go on an approximate 3-1/2 hour lour down the Napali Coast, moored and snorkeled at Nuidalo, then came back. Slales he
gest paid $50.00 a tour. Usually once a day. States he is not in charge of the money collection or payment from customer to
company.

Olficer LLANTO interviewed:

Name George KENNETH
Address: 3388 Paseo Halcon, Sam Clemente, CA.
Phone #: (949) 493-8738

Witness Stalement:
Learned of Boat tour from brochure. Met at 7:00 a.m. on Hanalei. Enjoyed the beautiiu! view of Napali Coasl. Payment upon
completion of tour.

Offticer GANDEZA inlerviewed:

Name Mark SWEENEY
Address: 29 James Rd. Corrimal New South Whales 2518
Phone #: 610242856685

Witness Statement:

The tour was adverlised at the Cliffs Hotel. He paid $169.00 at the Cliifs for the tour. The tour started at Hanalgi Bay and went
to the Na Pali Goast. While on the Na Pali the boat slopped so passengers could snorkel with the turiles. The lour slasted al
0700 and ended at 1200,

Officer GARCIA interviswed:

Namae: Sheila Evette LEE

Address: 145 Bellaview Or. 2 San Leandro, CA 94577
Phone # {510) 730-9452

Name: Carl VAN SMITH

Address: 919 Inveness Dr. Paso Rohles, CA 93446
Phone # (805) 239-8447

Witness Statements:

Both passengers LEE and VAN SMITH relaled ihat they obtained information from the boat tour company via brochures irom the
hotel they were staying at. VAN SMITH related to this Officer that he paid $100 per person far his group of four (4). According fo
the interviewed passengers, they related that the tour began from 7am to 12noon, and was picked up from Hanalel river area;
same area they were dropped off.

Rushforth, Robert 83 Sepr. 2, 2015/ 10101475
Ollicar ¥ ' Badge No. Date / Time ”
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Report (Continued)

SUMMARY.:

Complainl came in hat Joe Foby WALDVOGAL alzo known as Joo LICONA and Joe LICONA-WALDVOGEL is running illegal lours oul ol
Hanalei Bay using the vessel “Kokua Kai" and operaling under the name "Bali Hai Tours.” | observed WALDVOGAL operating the vesstl
“Kokua Kai" six limes with what looked like visitors and one crew member, He deparls and returns lo a deck wilhin the Hanalei River thal is
atlachod 1o unencumbered stale land. Adjacenl to the unancumbered stale land is land owned by Patneia W. SHEEHAN Trust. On the
SHEEHAN land is a tent and slorage to support lhe vessel's operation. On the lent, al the enlrance (o the SHEEHAN property and at tho
beginning of the road to SHEEHAN's propenty are signs with the business name “Bali Hai Tours." Every time | saw the vessel oul, rental cius
were parkod in front of the *Bali Hai Tours” tent. The first time his passengers were approached by olficers they admitted paying for the tour and
the operator was eiled. The second time his passengers were approached they stated that lhey did not pay. WALDVOGEL said he took them
out frec o charge because he could not find another lour company to lake his passengers. When | checked with one of the lour companies he
claimad to have conlacted to take his passengers. | was told WALDVOGEL did not contact them, and even il he did, he would not heip him,
WALDVOGEL admitted lo me that he has to pay SHEEHAN to operale out of there.

Bali Hai Tours has a website. This website direcls people to the SHEEHAN property where the Bali Hai Tours lent and dock is located. There is
a booking page enabling people 1o book specific dales and shows the cost for the tour. The coslis $175 for each aduit and $110 lor each chiid.
They provide for no addilional cost: PFD's, snotkel gear, infant car seat, floater noodles, seat cushions, weather gear, dry bags, snhacks and
beverages. They offer discounts for mifilary and first responders. They aiso offer custom taurs slarting at $1200. The booking page has a place
for a Wyndaham Premier Number indicating a relationship with numerous hotels on Kauai. His websile also shows photos of the vessel "Kakua
Kai in those photas the slate registration numbers displayed on the bow are HA-2029-G. WALDVOGEL. applied lo change his pleasure
numbers (HA-2029-G) to commercial numbers (HA-1783-CP) on January £1, 2011, The photos on his website indicale he has been operating
commercially from before January 21, 2011 {see Atachment #17). There are reviews on the website Tripadvisor going back to October 2012 for
“Bali Hai Tours.”

The website for the Depariment ol Gommerce and Consumer Alfairs {DGCA} shows the purpose for Bali Hai Charters as “Motorized Commercial
Hoat Tours Qriginating From Hanalel River, Kaual."

An article that appeared in The Garden Island Newspaper has WALDVOGEL admitting that he is running commercial vesse! aclivities and thal
he knows a permil is necessary to operate, which he does not have.

DISPOSITION:

Refer to the Land Board for action.

ATTACHED:
Pholo Repord
Atlachmenl #1 Asrial photo of Ihe SHEEHAN proparty from Counly of Kauai tax office webslte
2 Aerial pholo obtained lrom the County of Kaual Showing unencumbered siate lands where the dock is localed.
#3 The Gatden siand newspaper atticle oblained online “Nonh Shara boals cited”
#4 fali Hai Charters informalion from DCCA's website
#5 Bali Ha Tours web page (items available free of chargs)

#5 Bali Ha: Tours web page showing pholos of Kokua Kai displaying HA-2029-G

"7 Bali Hal Tours web page showlng more photos of Kokua Kal

#8 Bali Mai Tours web page (Bali Hal Tours is a tamily-owned company...)

#8 Ball Hai Tours web page (cusiom lours starling al $1200)

o Ba Hai Tours web page (discount Is available for those booking anline. Additional discount...)

#i Bah Hai Tours web page {map showing departure location lor the lour)

g Kauni Boat Enterprises web page {(Aboul Bali Hai Tours-Kauai Boal Enterprises also owns and operales Bali Hai Tours)
#13 Tripadvisor wab pagas (3 pages) Bali Mai Tours reviews

#14 Tripadvisor wet pages (3 pages) Bali Hai Tours raviews

215  Map fram County of Kauai showing survey ol unencumbered lands and the lacation of the dock Bali Hal Tours use
#18 Bali Hai Tours web pages (2 pages, Booking Page)

w7 Boaling Fegistratlon form for Kokua Kai, HA-1783-CP, formally HA-2820-G

[AL:) copy ol 13-256-34 (5) Hanatei Bay ocean waters, general restrictions.

419 copy ol 13-256-3 (o} Commercial operalor pesmil

#20 cop ilakem(eporl 15-0233-KA, 05/06/2015
Rushforth, Hobenﬁ /~ 83 Sepm R, 20f5/ 1016 HPS
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State of Hawaii | Department of Land Natural Resources | Division of Cons

LEAD INVESTIGATON
Otis gpam. D

nIsTRICT
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INVESTIGATION ¥
15-023-1CA

CLASSIFICATION
Commucin Ve Peanil

LOCATION
Hunnlo Ly

DATE | TIMI NEPORTED
SIG40 15 10D PM

[ ¥ § Supplemental | ] Faollew Up

Aeport Typo: | 1 Continunlion of Reporl
Date/ lime Wrltten:
Written By: Gaicia, Jalliay

Report

Synopsis:
Supplemental report with observations and investigation.

Observations:

stion and Resources Enforcemenl

KLY Ar eonT

[X]Yes | INe

GONNECTING REPONT{S)

Observed a smatl Zodiac Rigid Holled Inflatable boat. with several passenger on board. Vessel was
observed by this Officer entering the Hanalei Bay area and continued its way up Lhe Hanalei River to a nearby

hoat ramp. Passengers appeared (0 disembark atl the citwalk.

Passcngers:
s Sheilyx Evelte LEE

3 )\
DOB: 05/21/57 (57) : '\\\;:}} Y
145 Belleview Dr. 2 P )
A=

N

]

Y

San Leandro, CA. 94577 |
Phi#: (510) 730-9452

o  Carl VAN SMITH
DOB: 12/13/44 (70)
919 Inveness Dr.

Paso Raobles, CA. 93446
Ph#: (805) 239-8447

Investigation:

On May 06, 2015, between 0700hrs to 1400hrs, this Officer was assigned to the Hanalei Bay area to
investigate illegal boating activities being conducted from the Hanalei Bay area.

‘As this Officer made the above stated observations, this Officer made its way to the dock and met up with
other assisting DOCARE Officers. This Officer obtained statements [rom the aforementioned passengers. Both
passengers LEE and VAN SMITH related that they obtained information of the boat tour company via brochures

from the hotel they were staying at.

VAN SMITH related to this Officer that he paid $100 per person {or his group of four (4). According to

the interviewed passengers, they related that the tour began from 7am to 2noon,

Garc /// 166

and was picked up from Hanalei

0B/10/2015; approx. 1155hrs
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INVLEIGATION ¥ LISHRIe

15 000HKA frst Dislhilet
DATE{ TINE REPURTED LOCATION
5/6/2015 1110500 FM Hanalar Hoy

3eport (Continued)

Investivation {cont’d):

River area; same area they were dropped ol

Natural Resources | Division of Const
LT AN NV ETIGATON
OHis Ingpamy, Jdr

CLASGINICATION
Cammaresil Uso Pormit

crewman, and the captain himself. No other stitements were obtimed.

Disposition.
Cited.

tion and Resources Enforcement
KEY REPONT
[ X)¥Ye [ | No

CONNLCTING REPONT(S)

A total of 6 passeneers were o board; 4-pissengers and i

06/10/2015; approx. 1155hrs
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«State of Hawaii | Department of Land ¢
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INVESTIGATION # DISHIGT LEAD INVESTILATON
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Report (Continued)

4
]
o .
SN
N ‘\S
)
w
Garcia, Jaffrey 166
Officer Badge No. Date / Time

Narahwe Hepuort
[hision ol Consaraion and Hecowces Tlmoame



" .State of Hawaii | Department of Land ¢ Natural Resources | Division of Consc  tion and Resources Enforcemonl

" INVESTIGATILH 0 DISTIICY LE AL IMVE SHEGATON KLY 1l #1000
150208 KA Eact Distoct s Ingenm, | X] Yo [ JNo
DATE £ TIME A PONTED LOCATION CLASSICATION CONKECTING REPORT{S)
BIGR015 110500 M e Hay Commare ik Uso Poanl

Report (Continued)

Garcia, Jeffrey 166
Officer Badge Na. Date / Time
Bersanve: Hepot e Al

Uhigruon of Consurvahon amd FAesoucd s & akoicitmnt



State of Hawaii | Department of Land | Natural Resources | Division of Cons

INVESTIGATION K DISTRICT LEAD INVISTIGATOF
15-0233-KA b sl District s Ingram, Ji
DATE | TIME ALPONTED LOCATION CLASSIFICATION
G620 1 (.00 PM Hanalui Bavy Commercial Uxo Poermil

Report Type: | ] Confinuation ol Roport {1 Supplemnental { |1 ollow Up

Date/Time Writlon:
Writlen By: Ingram, Jr., Olis

Report

SYNOPSIS: Reported unpormilled Commarcial Tour Boats operating out of Hanale River
SCENE: Hanalei River, vicinty area known as Sheshan's Boat Yard,

DATE/TIME OCCURRED: Wednesday, May 6 2015 al approximately 1205hrs.

— e e

ition and Resources Enforcement

KEY REPORT

[X)Yes | JNo

CONNECTIMG REPORTIS)

OBSEAVATIONS: Observed a gray inflatable vessel (Kokua Kai, HA-1783-CP), enter Hanzlei Bay and {raverse up Hanalei River, Vessel
“Kokua Kai" contained six (6) passengers, one (1) crew member and one (1) Soat Captain known to this Officer as Jue Licona.

SUSPECT: Joe R. LICONA aka Joc B. WALDVOGAL DOB: B/4/28 (56)
Hawali D.L. #559-23-6199
P.0Q Box 339 Anahala, HI 96703
Ph# (808) 634-2317

(Captains License, Document #USA00D115138, Type PG, Expired: 19Jul2016)

SUSPECT'S STATEMENT: Joe R. Licona
. Stated he doss nol have a permit to operate his Boat Tours out of Hanalei River
« Stated he applied for a permit to operate aut of Hanalei.
» His permit is 1o operate out of Kapaa Small Boal Harbor.

SUSPECT'S VESSEL: Kokua Kai, HA-17B3-CP

2001 Gray Zodiac RHI, powered by lwin 75HP Mercury Oulboard Engines

WITNESS / PASSENGERS STATEMENT: Reler to attached supplementary reparts submitted by DOCARE Olficers K. Donohue, G.

Tanaka, C. Gandeza, K. Addington, P. Lianto, J. Garcia and B. Rushtorth.
PHOTOQS: Refer to altached photos submitted by Officer B. Rushforth.

VIOLATION: Hawaii Administrative Rules, 13-258-3, Commercial Use Permit

INVESTIGATION: Assigned to Hanale:, North shore of Kauai, lo assist with the investigation of unpermitted Commercial Tour Boals
operating out of Hanalet River. Upon arnval, observed the vessel named “Kokua Kai" enter Hanalei Bay and traverse up Hanalei River.
The vessel contained six (6} passengers, one (1) crewmember and was being operaled by Joe R. Licona also known to this Officer as Joe
R. Waldvogal. The vessel continued up Hanalei River and moored alongside a dock at an area referred lo as “Sheehan's Boatyard.
Observed the passengers disembark the vessel. Made contact with Joe Licona and asked him it he had a Commercial Use Permit to
operate his Boat Tours out of Hanalei. His response was "no" and he was cited for stated Offense. Checks were verifiad with Acting T/A
Supervisor B, Akana and DLNR/DOBAR Manager, Joe Borden. For witness statements and photographs, refer to attached
supplementary reports subm lted by DOCARE Officers. | have no further information at this time.

DISPOSITION: CITED

Ingram, Jr., Otis m
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Stale of Hawail | Department of Land :

INVESTIGATION # msThicT
15-0230-KA East
DATE { VIME HEPORTFD LOGATION

05-0G- 10800 hinurs Hnnnlo

Report Type: | | Continoatinn of Pepor

Date/Time Writtan: May 06, 201H @ 1600 hours

written By: Danohug, Kim

Report

[X] Supplementad

SYNOPSIS: Supplemental Aeporl (15-0233-KA)

OBSERVATIONS:

Natural Resourees | Division of Conge

LEAD INVESTIGATUN
Ous Ingim

CLASSIFICATION
Comreren Wae Peaml

{ 1Follov Up

L

aJ]
5D\
= E@
N

tion and Resources Enforcemenl

REY RCPOIRT
| 1Yus [X]Nn

CONNLCTING NEPORT(S)

»  Observed vessel "Kokua Kai* {HA 1783 CP) enler [Hanalei Bay and continue toward Hanalei river mouth
. Observed vessel "Kokur Kai* (HA 1782 CP) enter mouth of Hanalei Hiver

s Observed vessel “Kokua Kal* (HA 1783 GP) dock in front of property owned by Painecia

Hanalei River

= Observed passengers disembark from vessel "Kokua Kai® (HA 1783 CP)

Sheehan located on south side of

WITNESS (PASSENGER) INFORMATION: Cherie SWEENEY did not have her identilication but verbatly provided me with the following

information:

» Name: SWEENEY, Cherie

= Address: 29 James Ad. Corrimal, NSW 2518

s Telephone # (Australia): 0414776695

WITNESS (PASSENGER) STATEMENTS: SWEENEY laid me the following:

She was referred 1o the "Kokua Kai" by the concierge al the Clilis in Princeville
The toncierge booked the tour for her and she paid $169 by credit card for the tour
She arrived at the Flanalei River at 0700 hours and departed irom the river at about 0715 hours

The boat tour cruised along the Na Pali coast and past the open ceiling cave; they snorkeled off tunnels beach for about 45 min,

ate a snack and retumed to the same location up the Hanalei river at about 12:30 hours

114

05-06-15/1600 hours
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INVESTIGATION »
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DATE I TIME NEPORTED}
S/B0 VL LLON D0

Report Type: [ | Conlinunlion ol Hepon
Dt/ Tlme Written:
Written By: Tanaka, Glenn

Report

SYNOPSIS:

» Oblained statement from Linta Kenneth.

Natural Resources | Division of Consc
LEAD INVLSTIGATOR
Ol ngyram. e

CLASSIFICATION
Comame al Bzo Ponmi

|X) Suppdememil I} Follow Up

ASSIGNMENT: oy

« | was assigned to obtain a stalement from passenger. ! \\) \3
PASSENGER: N
Linda KENNETH

ADDRESS: 338 Peso Halcon Sa. Clemente CA.

STATEMENT OF Linda Kenneth

On 03/06/15 (Wednesday) al approximately 1207 hrs. Linda stated the following.

=  That they have nol paid lor the tour yet.

«  She saw a brochure lor tha lour.
= They got on the boat horo (Hanalei).

INVESTIGATION:

stion and Resources Enforcement

KFY REPORT

| X]Yos | [No

COHNE CTING REPMORTS)

« On 03/06/15 {(Wednesday) at approximately 1207 hrs, | obiainad the above information from Linda Kenneth.
= Refer to main repor for full investigation.

DISPOSITION:
Cited.

anaka, Glenn f’l{l,u\ \Jq,./L_
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* Gtate of Hawaii | Department of Land ¢ Natural Resources | Division of Conse  ttion and Resources Enforcement

INVESTIGATIDN & DISTRICT LEAD INVIETIGATOR KEY AEPORT
15-0233.KA Enst District Ol Inggeam, Jr, fX]Yus [ }Noe
DATE / TIME ¥ PORYED LOCATION CLASSITICATION CONNE CTING REPORT(E)
SI6120 1% 120500 M Hanaloi Bay Gommeteil Usao Poinit

Neport Type: [ § Continuation of Reporl { x ] Supplementa j o] Follow L

Dnle/Thne Wriltea: 05/15/201%4 - 1230 his.
Written By: Addinglon, Kalani

Report

CURRENT ASSIGNMENT :
My current assignment is the West District Supervisor {or the Stale of Hawaii DLNA/DOCARE. On

this dry, May 6, 2015 | assisted East District olficers with a Commercial Use Permil investigation.

SCENE : Hanalei Bay

WITNESS STATEMENT : MARCUS, Matthew DOB: 04/29/80 - 26
P.o. Box 339 Anahola HI 96703 (BOB) 561-1926
Crew Member

States on May B, 2015 he was employed as a Crew Member lor Bali Hai Kokokua Kai. States he
came in and set up the vessel for a lour. States they did go on an approximate 3 % hour tour down lhe Napali Coast, moored and
snorkeled at Nulolo, then came back. States he gets paid $50.00 a tour. Usually its once a day.

States he is not in charge of the money collection or payment [rom cusiomer o company.

INVESTIGATION - Asslsted East District Officers with an invesligation on the North Shore. Identilied and took a
stlatement from a subject that was on Ihe vessel. See above for statement.

DISPOSITION : Cited *\ @@'ﬁf(

o

[
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\ddington,Kalan 18 05/15/2015 — 1230 hrs.
Mhicer Badge No. Date f Time
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fleport Type: [ ] Continuation of Fepor
DatefTime Writtens; 051615/ 1200 hoans
Wiitten By: . Llanln

Report

SYNOPSIS:  Passenger statement.

ASSIGNMENT:
PASSENGER:

Name: George KENNETH
DOB: 12/24/1942

Malural Resources | Division of Conse

LEAD INVLETIGATON
Ot rproun, b

CLASSIFICATION
Comwpenial Liae Permil

[ ¥ ] Stgptemestal [ ] Foltow Lip

Obtaln statement from passenger per T/A Supervisor B. AKANA,

{dentified via U.S. Passport #C00971480 on 050615,

ADDRESS: 3388 Paseo Halcon, Sam Clemente, CA.

PH:  949-493-8738

Statement: Obtained on 050815 ar 1207 hours.
- Learned of Boat tour from brochure.
- Met at 7:00 a.m., on Hanalej.
- Enjoyed the beautiful view of Napali Coast.
- Payment upon completion of totr.

DISPOSITION:

-

>, LLANZOT

cO

Cited. Refer to report #15-0233-KA.
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